
MEMORANDUM 
 
 
 
 
Re: U.S. Maritime Administration’s July 30, 2021 “Passenger vessel charter” Document 
 
Date: August 27, 2021 
 
 
 
Introduction 
 
 This memorandum responds to the U.S. Maritime Administration’s request for public 
comment in its July 30, 2021 posted “Passenger vessel charter” Document (“Public Notice”).  The 
Public Notice was issued in response to section 3502(b) of the National Defense Authorization 
Act for Fiscal Year 2021, Pub. L. No. 116-283 (“NDAA”).  The Public Notice provides 
information regarding a December 20, 2019 confirmation issued by MARAD to River 1, LLC 
(“Confirmation”). 
 
 The Public Notice does not comply with the NDAA and Administrative Procedures Act.  
It is inadequate to allow members of the public a meaningful opportunity to comment. Based on 
the limited information provided, the Confirmation is also arbitrary and capricious and contrary to 
law, including for failure to abide by standards articulated by MARAD in the past for 
distinguishing time charters from bareboat charters, to articulate here a standard to be applied and 
a rational connection between the facts and the conclusion reached applied against a standard, and 
to abide by the NDAA. 
 
Statutory and Regulatory Background 
 
 Section 9 of the Shipping Act, 1916, as amended, provides that “a person may not, without 
the approval of the Secretary of Transportation . . . sell, lease, charter, or in any other manner 
transfer, or agree to sell, lease, charter, deliver, or in any other manner transfer, to a person not a 
citizen of the United States, an interest in or control of” a U.S.-flag vessel.  46 U.S.C. § 
56101(a)(1).  The penalties for violating this provision are both criminal for knowing violations 
and civil for any other violation including potential forfeiture of the vessel.  Id. § 56101(e).  
Moreover, “[a] charter, sale, or transfer of a vessel, or of an interests in or control of a vessel, in 
violation” of section 9 “is void.” Id. § 56101(d).  In the NDAA, Congress then specified procedural 
protections for the public and stakeholders regarding MARAD’s determination, approval, or 
confirmation of any “time charters” issued thereby.  NDAA § 3502(b).   
 
 Since at least 1975, MARAD has had a policy of not approving bareboat or demise charters 
of vessels in the U.S. coastwise trade pursuant to section 9.  40 Fed. Reg. 28,832 (Jul. 9, 1975).  
Other charters which are not bareboat or demise charters are pre-approved by regulation.    
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 When MARAD promulgated the regulation on the transfer of U.S.-flag vessels to non-
citizens in 1992, MARAD stated the rationale for not approving bareboat or demise charters of 
coastwise vessels to non-citizens --  
 

Reservation of this nation’s cabotage trade to vessels built in the United States and 
owned and operated by United States citizens is a principle almost as old as this 
nation itself.   

 
Absent specific legislative relief for particular vessels or in extraordinary 
circumstances, that policy principle has been uniformly adhered to.  The fact that a 
demise or bareboat charter of a vessel to a noncitizen would carry with it many of 
the indicia of ownership such as possession, operational control and the direct 
benefits of its employment in domestic commerce, renders the rationale for not 
approving such charters to noncitizens for use in the coastwise trade readily 
apparent. 
 

55 Fed. Reg. 14040, 14,046 (Apr. 13, 1990).  MARAD also wrote that “[t]o the extent a noncitizen 
may exercise operational control over a citizen-owned documented vessel in the coastwise trade 
tantamount to that of an owner or bareboat charterer, there is cause for concern about the integrity 
of the Jones Act.”  Id., 14,043. 
 
 Although MARAD has held to this principle in theory, it has not set in the regulations for 
the U.S.-flag industry and potential investors what distinguishes a “bareboat or demise” charter 
from any other type of charter such as a time charter.  The MARAD regulations define “charter” 
to include all forms of charter, but do not define “bareboat” or “demise.”  46 C.F.R. § 221.3(b). 
 
  MARAD has, however, provided guidance to the public about how to distinguish a time 
charter from a bareboat charter.  MARAD has reviewed charters in the context of its maritime 
support programs.  It determined, in certain instances such as with respect to Lykes Bros. cited 
below, that the supposed time charters were, in fact, disguised transfers of “an interests in or 
control of” a U.S.-flag vessel and disapproved those charters. 
 
 If anything, the standard for reviewing a charter with respect to coastwise vessels should 
be stricter.  With the maritime support programs, the test for citizenship only provides for a 
controlling interest (e.g., 51%) to be held by U.S. citizens.  With the coastwise trade, U.S. citizens 
must own at least 75 percent of any entity required to qualify as a U.S. citizens.  In fact, MARAD 
wrote in 1990 that, for vessels in the coastwise trade, the law requires the “economic benefit 
derived from their operation” be reserved to U.S. citizens in the coastwise trade—in addition to 
the requirement that control rest in U.S. citizen hands.  55 Fed. Reg. at 14,043.  Any alleged “time 
charter” which nevertheless transfers any such economic benefit from the owner to the charterer 
cannot be permitted. 
 
 For example, MARAD determined in its 1997 decision regarding American President 
Lines, Ltd. that there were not “excessive elements of control by a foreign corporation” under a 
“time charter” because, among other things – 
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• “The time charterer cannot cause the vessel owner to sell the vessel excepting under 
limited circumstances;” 

 
• “The time charterer does not exercise any control over the negotiation of labor 

agreements;” 
 
• “The time charterer will not indemnify the bareboat charterer” for oil pollution liability; 
 
• The U.S. citizen “is not sheltered from the normal risk of bareboat chartering and 

operating the vessels;” and  
 
• The U.S. citizen is not “precluded from taking on additional unrelated business.”  
 

“Letter to American President Lines, Ltd. – Subsidy Revisions Necessitated by Proposed Merger,” 
27 Ship. Reg. Rep. 1246, 1249 (MARAD, 1997) (Ex. A). 
 
 In other similar decisions, MARAD indicated that the mechanism for being sheltered from 
the normal risk of vessel ownership might occur “through pass-throughs of vessel cost to the time 
charterer.”  “Letter to Lykes Bros. Steamship Co., Inc. – Asset Purchase Agreement,” 27 Ship. 
Reg. Rep. 1094, 1095 (MARAD, 1997) (Ex. B).  Moreover, the Secretary of Transportation 
affirmed that a vessel owner which “does not confront the normal expenses and risks of business 
is a strong indication that it is not an independent business.”  “In the Matter of the Application of 
Lykes Bros. Steamship Co., Inc. for Transfer and Assignment of Subsidy Agreements to Sea 
Crews, II Inc.,” 27 Ship. Reg. Rep. 1106, 1108 (Sec’y Transp., 1997) (Ex. C).  Moreover, when 
using the term “time charter” in the NDAA, “We assume that Congress is aware of existing law 
when it passes [maritime] legislation” and included those standards here. See Atlantic Sounding 
Co. v. Townsend, 557 U.S. 404, 422 (2009). 
 
MARAD’s Post-Hoc Rationalizations 
 
 When it became publicly known that MARAD had confirmed an alleged time charter of a 
river cruise vessel to be constructed to Viking USA, LLC, inquiries were made regarding 
MARAD’s reasoning.  The confirmation letter itself issued on December 20, 2019 is a form letter. 
Ex. D.  It conforms to other letters MARAD has issued in the past. E.g., Ex. E.  It neither provided 
the agency’s specific reasons for the confirmation nor the standard against which the charter was 
reviewed. 
 
 This was brought to the attention of certain Members of Congress and interested 
Congressional committees.  These inquired as to the reasons and the standard.  E.g., Ex. F.  Rather 
than produce a contemporaneous, pre-decisional document which supported MARAD’s December 
2019 letter, MARAD provided a series of shifting explanations as to why it issued the 
confirmation. Ex. G.   
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 The portent of there being no contemporaneous documentation is particularly great because 
MARAD claimed that “MARAD’s Office of Chief Counsel spent two months reviewing the 
proposed charter and other documents and information.”  Apparently, MARAD did not commit to 
writing any of its thinking regarding its review during that two-month period because nothing was 
provided in response to direct Congressional requests. 
 
 What MARAD did provide is post hoc rationalizations.  For example, in a letter dated May 
19, 2020 (attached as Ex. H), MARAD indicated that the “information provided demonstrated” 
that the U.S. citizen vessel owner “would bear the financial risks typical of a vessel owner and 
operator.”  Based on the Coast Guard’s letter of December 27, 2019 (attached as Ex. I), that could 
not be correct.   
 
 The Coast Guard letter indicates that the foreign vessel owner will contribute a “portion of 
the delivered cost of the Vessel” via an “Advanced Charter Hire Payment.”  The payment of 
advance charter hire is not commercially typical.  For example, the international recognized form 
of charter relating to passenger vessels – ROPAXTIME, issued by BIMCO, an international 
recognized authority on standard maritime agreements (Ex. J) – do not make provision for advance 
charter hire payments 
 
 It is not even clear based on the record presented that it is truly advanced, rather than being 
entirely granted.  An advance would reduce the balance of otherwise payable charter hire such that 
the vessel would be operated at some point without charter being paid for that period.  A grant 
might be called an “advance” to fool regulators and not reduce charter hire otherwise payable—
either at the outset or by later amending the time charter.   
 
 MARAD also indicated in its post hoc rationalizations that it considered certain factors, 
none of which were identified in the Confirmation, including --  
 

• “hiring, provisioning, and paying the vessel’s crew, including the vessel’s master;” 
• “vessel maintenance and repair;” 
• “procuring bunkers;” and 
• “insuring the vessel.”  
 

This list is notable for what it omits.  None of the factors MARAD considered particularly 
significant in the past are mentioned, much less applied even, in the post hoc rationalizations.  
These previously included liability allocation via indemnities and whether the owner is without 
financial risk. There apparently is no record that MARAD considered any material distinguishing 
factor, nor provided an explanation for now ignoring prior policy.   
 
 Even as to the factors mentioned, they are so general as to be useless in distinguishing a 
time charter from a bareboat charter.  An owner can hire and pay a vessel’s crew, for example, but 
the charterer can have so many rights over individual crew members, including recommending 
dismissal and replacement, that the charterer is in effective control, not the owner.  Or on vessel 
maintenance and repair, a charterer might have the right to disapprove the owner’s maintenance 
and repair budget.  This would give the charterer effective control over those expenditures.  Given 
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Viking’s carefully crafted worldwide brand and prominent marketing of “The Viking Difference,” 
including “What Viking Is Not”1, it is inconceivable that the River 1 and Viking USA charter 
represents a bona fide time charter under MARAD’s preexisting criteria.   
 
 Pressed by Congressional representatives noting that MARAD has still not identified the 
standard it applied, MARAD indicated it relies on “longstanding black letter maritime law.”  Ex. 
G.  It then proceeded to give some very general definitions of a time charter and a bareboat charter 
– all of which is almost useless in distinguishing such charters in a transfer of control or citizenship 
context.  For example, the general definitions indicate that time charter hire is generally not 
payable if the vessel is unavailable, whereas bareboat charter hire is payable on a “hell or high 
water” basis. If the time charter reviewed does not have off-hire or restricts the possibility of off-
hire, then that is a factor indicating the charter is more like bareboat charter.  Ex. J (ROPAXTIME 
provides for off hire).  Yet MARAD’s recitation of general black law definitions does not touch 
on this distinguishing characteristic. 
 
 MARAD also argued that it engages in a “‘totality of the circumstances’ analysis” with 
reference to the American Fisheries Act regulations at 46 C.F.R. § 356.11.  Given that MARAD 
didn’t cite to or otherwise overtly apply those regulations in its confirmation letter, and given that 
MARAD at first did not indicate that it looked to those regulations for guidance on non-fishing 
vessels, MARAD’s post hoc explanation is highly implausible.   
 
 Even if true, MARAD has never indicated to the public that it would apply large fishing 
vessel regulations, which do not even apply to all fishing vessels, to non-fishing vessels.  Indeed, 
§ 356.11 is in Part 356 of Title 46 entitled “Requirements for Vessels of 100 Feet or Greater in 
Registered Length to Obtain a Fishery Endorsement to the Vessel’s Documentation.”  Cruise 
vessels, of course, do not obtain fisheries endorsement on their documentation.  Coastwise 
endorsements are issued pursuant to 46 U.S.C. § 12112.  Fisheries endorsements are issued 
pursuant to 46 U.S.C. § 12113.  The facial application of § 356.11 to a narrow category of vessels 
means that definition does not apply to non-fishing vessels.   
 
 Moreover, the law requires MARAD to make available for public inspection “those 
statements of policy and interpretations which have been adopted by the agency and are not 
published in the Federal Register.”  5 U.S.C. § 552(a)(2)(B).  If MARAD has adopted the fishing 
regulations (or any other regulations or statements of policy) to judge non-fishing matters, 
including time charter determinations, MARAD must adopt such a policy and post it for public 
inspection.  Id.  MARAD’s failure to disclose the standards it used for reviewing and approving 
time charter requests, including the River 1 request, violates the Administrative Procedures Act.   
 
 In any event, MARAD’s citation to the fishing regulations is wholly inadequate because 
MARAD did not, even in a post hoc way, apply those regulations to the facts.  MARAD simply 
listed the factors and argued that they were all considered.  In other words, MARAD did not 

 
1 Viking River Cruises website, available at: https://www.vikingrivercruises.com/why-
viking/viking-difference/main.html  (Ex. P). 
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actually justify its prior confirmation based on the “black letter law,” the “totality of 
circumstances,” or the fishing regulations, except to repeat its unsubstantiated conclusion.  This is 
inadequate under the APA to provide the public and stakeholders a meaningful opportunity to 
participate, as required by Congress. 
 
Procedural History 
 
 Counsel for American Cruise Lines, Inc. (“ACL”) submitted several Freedom of 
Information Act requests to MARAD starting on October 15, 2019, seeking any records relating 
to the Confirmation.  Virtually every page provided by MARAD in response to the FOIA requests 
was completely redacted.  Eventually MARAD provided a heavily redacted copy of the 
Confirmation.  Among the things redacted by MARAD in the Confirmation was the identification 
that the approval of a time charter to a non-citizen was an approval of a “time charter.” 
 
 MARAD’s redactions occurred even though the U.S. Coast Guard had already posted 
publicly a companion approval under U.S. documentation laws dated December 27, 2019 without 
redactions.  This recognized that a “time charter” had been submitted to MARAD for approval.  
Upon appeal of the FOIA redactions relating to the Confirmation, MARAD relented and provided 
the full Confirmation. 
 
 The unredacted version of the Confirmation when compared to the redacted version shows 
the extent to which MARAD will go to avoid transparency and accountability.  The approval is 
devoid of anything that would plausibly fit within a FOIA exemption. Nothing should have been 
redacted in the first instance. 
 
 On January 25, 2021, five U.S. citizen cruise vessel owners and operators who operate 
more than 90 percent of the U.S.-flag cruise capacity wrote to the Acting Administrator.  They 
requested that MARAD indicate when it would comply with the NDAA to provide transparency 
to the industry (attached as Ex. K).  The Administrator did not respond to that letter. 
 
 On February 11, 2021, American Cruise Lines sent another copy of the January 25 letter 
to the Acting Administrator requesting an opportunity to discuss MARAD’s compliance with the 
NDAA.  The Administrator did not respond to that e-mail. 
 
 On March 2, 2021, the Passenger Vessel Association sent an e-mail to the Acting 
Administrator requesting that MARAD promptly implement the NDAA.  The Administrator did 
not respond to that e-mail. 
 
 On April 14, 2021, American Cruise Lines sent another letter to the Acting Administrator 
requesting that MARAD implement the NDAA as soon as possible, attached as Ex. L.  The 
Administrator did not respond to that letter. 
  
 On July 21, 2021, counsel for ACL wrote to MARAD counsel demanding that MARAD 
implement the NDAA by August 2 in order to avoid litigation on the subject and attached a draft 
complaint to the letter, attached as Ex. M. 
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 On July 30, 2021, MARAD posted the Public Notice in an obscure page on its web site 
such that its own search engine does not recover the page in response to logical search terms.  The 
only press coverage of the Public Notice has resulted from ACL informing individuals of the 
presence of the Public Notice – not via any maritime industry news aggregator which are oriented 
to discover newsworthy items. 
 
 On August 6, 2021, ACL wrote the Acting Administrator regarding the Public Notice.  It 
requested that the Public Notice be amended and expanded to provide sufficient information to 
permit meaningful public notice and comment, attached as Ex. N.  The Administrator’s response 
of August 24 did not address the requirement for meaningful comment when notice and comment 
is required and appeared to rest on providing even less information to the public than was already 
available as satisfying Congressional direction. Ex. O.  
 
MARAD’s Violations of the NDAA and the Administrative Procedure Act 
  
 In light of the foregoing, the Confirmation violates several tenets of administrative and 
statutory law.  
 
 First, the NDAA prohibits MARAD from taking “final action” on a request for a 
determination pursuant to section 56101 of title 46 until “after the provision of notice and 
opportunity for public comment.”  NDAA § 3502(b).  Under the APA, an agency must provide 
notice “adequate to afford interested parties a reasonable opportunity to participate” in such an 
administrative process.  MCI Telecomm. Corp. v. F.C.C., 57 F.3d 1136, 1140 (D.C. Cir. 1995).  
The Public Notice and Confirmation do not do so.  As such, any purported action by MARAD to 
take and declare final action on the Confirmation would be unlawful and invalid.  Id.  Congress 
legislates with knowledge of and presuming the application of the APA, which “sets forth the 
procedures by which federal agencies are accountable to the public and their actions are subject to 
review by the courts.”  Dep’t of Homeland Security v. Regents of the Univ. of Cal., 140 S.Ct. 1891, 
1905 (2020).  The NDAA’s requirement that MARAD post a “detailed summary” of any “request” 
for a time charter determination, NDAA § 3502(b), is required above and beyond the APA’s 
baseline requirements for meaningful public notice and participation.  This must include notice of 
the standard MARAD proposes to apply for time charter determinations.  
 
 Second, “[t]he requirement that agency action not be arbitrary and capricious includes a 
requirement that the agency adequately explain its result.” Public Citizen, Inc. v. FAA, 988 F.2d 
186, 197 (D.C.Cir.1993); Federal Election Comm’n v. Rose, 806 F.2d 1081, 1088 (D.C.Cir.1986).  
And the arbitrary and capricious standard of review “mandate[es] that an agency take whatever 
steps it needs to provide an explanation that will enable the court to evaluate the agency’s rationale 
at the time of decision.” Pension Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633, 654 (1990). 
 
 In the present situation, the Conformation is conclusory.  It does not explain MARAD’s 
reasoning.  It contains no analysis that is pre-decisional.  MARAD is required to take steps to 
provide an explanation, which so far it has been unable to do.  Thus, its action would be “arbitrary 
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and capricious and so cannot carry the force of law.”  Encino Motorcars, LLC v. Navarro, 136 S. 
Ct. 2117, 2125 (2016).   
 
 Third, an agency “must examine the relevant data and articulate a satisfactory explanation 
for its action including a rational connection between the facts found and the choice made.” Motor 
Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43 
(1983), quoted in Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016).  The 
Confirmation does not articulate a standard for the choice made to confirm that the charter is a 
“time charter,” as required in NDAA § 3502(b).  It does not summarize and articulate the facts 
found.  And MARAD makes no effort to make a rational connection from those facts to the choice 
the agency made.  “Reasoned decisionmaking under the Administrative Procedure Act calls for an 
explanation for agency action.”  Department of Commerce v. New York, 139 S. Ct. 2551, 2576 
(2019).  The Confirmation contains no reasoning and no explanation and therefore cannot be 
upheld. 
 
 Fourth, when a “new policy rests upon factual findings that contradict those which underlay 
its prior policy … [i]t would be arbitrary and capricious to ignore such matters.”  F.C.C. v. Fox, 
556 U.S. 502, 515 (2009).  There is, however, no articulation of how the charter MARAD proposes 
to approve differs from time charters previously disapproved in similar contexts.  Here, members 
of the U.S.-flag cruise industry have “serious reliance interests that must be taken into account” 
before MARAD acts to change the standards and processes it has historically applied in “time 
charter” determinations.  Fox, 556 U.S. at 515.  The economic consequences are substantial, since 
approval of the charter means entry into the Jones Act coastwise passenger market by a large 
foreign cruise line. 
 

To address this situation, MARAD should immediately provide public notice that it is 
withdrawing the notice of July 30, 2021, and will instead undertake further proceedings before 
issuing a “final action” on the River 1 request of October 22, 2019.  First, MARAD must 
promulgate a clear regulatory standard for differentiating time charters from bareboat/demise 
charters in the cruise industry, after permitting public comment on that regulatory standard.  At a 
minimum, these policies must be disclosed to the public and stakeholders who will be impacted 
by these determinations.  5 U.S.C. § 552(a)(2)(B).  Second, MARAD can then apply that standard 
to the already submitted River 1 charter of October 22, 2019, and any newly submitted charters.  
Third, MARAD can then provide for public comment the request and show its application of that 
standard and reasons for any action consistent with the APA.  This must occur prior to “final 
action,” consistent with NDAA § 3502(b). Fourth, MARAD can publish notice of any “final 
action.”  Id. 
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EXHIBIT F 
  





 

 

 
 
 
 
 
 
 
 
 
 

 
 

EXHIBIT G 
  











 

 

E-Mail MARAD Explanation for Confirmation 
 
 
When reviewing a proposed charter, we first determine whether its terms are consistent with the 
elements of a time charter or a bareboat charter based on longstanding black letter law maritime 
law. A time charter is a contract that allows a person or entity to use a vessel for a specified 
period, with the vessel owner retaining possession and control of the vessel. The time charterer 
obtains the right to designate the ports of call and the cargo carried. A time chartered vessel is 
fully equipped and crewed by the owner, who is responsible for the vessel’s operation and 
navigation, as well as payment of operating expenses, including maintenance and repair, crew’s 
wages, and insurance. The vessel owner and charterer bear the expenses related to their functions 
and any damage they cause, respectively. The time charterer is customarily responsible for 
expenses relating to the cargo that is loaded and ports used, and may also be required to pay for 
bunkers. Variable costs involved with the movement of the vessel are typically a component of 
the charter hire, and in this way are recovered by the vessel owner from the time charterer. In 
contrast, a bareboat charter is a charter under which the shipowner provides the ship, and the 
charterer provides the crew, insurance, and other materials necessary to operate it. Essentially, all 
attributes of vessel ownership and control, except bare legal title to the vessel, are transferred 
from the vessel’s owner to the bareboat charterer, who enjoys the benefits and bears the risks of 
the vessel’s operation.  
 
In addition, we assess whether there are indicia within and without the four corners of the charter 
that amount to impermissible non-citizen control. This is a “totality of the circumstances” 
analysis. Although they contain some provisions particular to the fishing industry, MARAD’s 
American Fisheries Act regulations at 46 CFR 356.11 represent a distillation of decades of 
foreign transfer analysis on what constitutes impermissible non-citizen control over a vessel or 
vessel owner. Section 356.11 provides: 
 
(a) An impermissible transfer of control will be deemed to exist where a Non-Citizen, whether 
by agreement, contract, influence, or any other means whatsoever: 
(1) Has the right to direct the business of the entity which owns the Fishing Industry Vessel. The 
right to “direct the business of the entity” does not include the right to simply participate in the 
direction of the business activities of an entity which owns a Fishing Industry Vessel; 
(2) Has the right in the ordinary course of business to limit the actions of or replace the chief 
executive officer, a majority of the board of directors, any general partner or any person serving 
in a management capacity of the entity which owns the Fishing Industry Vessel. Standard rights 
of minority shareholders to restrict the actions of the entity are permitted provided they are 
unrelated to day-to-day business activities. These rights include provisions to require the consent 
of the minority shareholder to sell all or substantially all of the assets, to enter into a different 
business, to contract with the majority investors or their affiliates or to guarantee the obligations 
of majority investors or their affiliates; 
(3) Has the right to direct the transfer, operation, or manning of a Fishing Industry Vessel. The 
right to “direct the transfer, operation, or manning” of such vessels does not include the right to 
simply participate in the direction of the transfer, operation, and manning of such vessels; 



 

 

(4) Has the right to restrict unduly the day-to-day business activities and management policies of 
the entity owning a Fishing Industry Vessel through loan covenants other than those approved 
for use by the Citizenship Approval Officer or other means; 
(5) Has the right to derive, through a minority shareholder and in favor of a Non-Citizen, a 
significantly disproportionate amount of the economic benefit from the ownership and operation 
of the Fishing Industry Vessel; 
(6) Has the right to control the management of or to be a controlling factor in the entity owning a 
Fishing Industry Vessel ; 
(7) Has the right to cause the sale of a Fishing Industry Vessel other than: 
(i) By an entity that is eligible to hold a Preferred Mortgage on the vessel pursuant to 
§356.19(a)(2) through (a)(5); 
(ii) By an approved Mortgage Trustee that is exercising loan and mortgage covenants on behalf 
of a beneficiary that qualifies as a Commercial Lender, a Lender Syndicate or an entity eligible 
to hold a Preferred Mortgage under §356.19(a)(2) through (a)(5); 
(iii) By an approved Mortgage Trustee that is exercising loan or mortgage covenants for a 
beneficiary that is not qualified to hold a Preferred Mortgage, provided that the loan or mortgage 
covenants have been approved by the Citizenship Approval Officer; or 
(iv) Where it is necessary in order to allow a Non-Citizen to dissolve its interest in the entity; 
(8) Absorbs all of the costs and normal business risks associated with ownership and operation of 
the Fishing Industry Vessel; 
(9) Has the responsibility for the procurement of insurance on the Fishing Industry Vessel, or 
assumes any liability in excess of insurance coverage; or, 
(10) Has the ability through any other means whatsoever to control the entity that owns a Fishing 
Industry Vessel. 
(b) In addition to the actions in paragraph (a) of this section that are considered absolute indicia 
of control, we will consider other factors which, in combination with other elements of Non-
Citizen involvement, may be deemed impermissible control. The following factors may be 
considered indicia of control: 
(1) If a Non-Citizen minority stockholder takes the leading role in establishing an entity that will 
own a Fishing Industry Vessel; 
(2) If a Non-Citizen has the right to preclude the owner of a Fishing Industry Vessel from 
engaging in other business activities; 
(3) If a Non-Citizen and owner use the same law firm, accounting firm, etc.; 
(4) If a Non-Citizen and owner share the same office space, phones, administrative support, etc.; 
(5) If a Non-Citizen absorbs considerable costs and normal business risks associated with 
ownership and operation of the Fishing Industry Vessel; 
(6) If a Non-Citizen provides the start up capital for the owner or bareboat charterer on less than 
an arm's-length basis; 
(7) If a Non-Citizen time charterer has the general right to inspect the books and records of the 
owner, bareboat charterer, or time charterer of a Fish Processing Vessel or Fish Tender Vessel; 
(8) If the owner or bareboat charterer uses the same insurance agent, law firm, accounting firm, 
or broker of any Non-Citizen with whom the owner or a bareboat charterer has entered into a 
mortgage, long-term or exclusive sales or marketing agreement, unsecured loan agreement, or 
management agreement; or 
(9) If a Non-Citizen has the right to control, whether through sale, lease or other method, the 
fishing quota, fishing rights or processing rights allocated to a vessel or vessel-owning entity. 



 

 

(c) In most cases, any single factor listed in paragraph (b) of this section will not be sufficient to 
deem an entity a Non-Citizen. However, a combination of several factors listed in paragraph (b) 
of this section may increase our concern as to whether the entity complies with the U.S. Citizen 
ownership and control provisions of the AFA and any single factor listed in paragraph (b) of this 
section may be the basis for a request from us for further information. 
(d) If we have a concern regarding a Non-Citizen, we will notify the entity of the concern and 
work with the entity toward a satisfactory resolution, provided there is no verifiable evidence of 
fraud. Resolution of any control issues may result in a request by us for additional information to 
clarify the intent of the provision or to amend or delete the provision in question. 
(e) Information that is specifically required to be submitted for our consideration is set out in 
§356.13. However, in determining whether an entity has control over a Fishing Industry Vessel, 
we may review any contract or agreement that may, by any means whatsoever, result in a 
transfer of control to a Non-Citizen. 
Section 356.11 distinguishes between elements that, by themselves, constitute impermissible 
non-citizen control and those elements that, in combination, may constitute a transfer of 
impermissible control. Hence, our review is not perfunctory and goes beyond the four corners of 
the proposed charter to assess whether other elements of concern are present. 
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U.S. Department 
of Transportation 
Maritime 

Administration 

Administrator 

May 19, 2020 

The Honorable Richard Blumenthal 
United States Senate 
Washington, DC 20510 

Dear Senator Blumenthal: 

1200 New Jersey Avenue, SE 
Washington, DC 20590 

First, thank you for your support of the U.S. merchant marine, particularly the coastwise fleet. In 
these unprecedented times, MARAD and the U.S. maritime industry need and appreciate your 
support. 

I am responding to your letter concerning the process used by the Maritime Administration 
("MARAD") in determining that a proposed time charter between a U.S.-citizen affiliate of 
Edison Chouest Offshore ("ECO"), and Viking, Ltd. ("Viking"), a non-citizen corporation, was a 
bona fide time charter and not a bare boat charter. As such, the time charter would be subject to 
the longstanding blanket foreign transfer approval for time charters to non-citizens found in 
MARAD's regulations. 

As to MARAD's determination, I want to clarify that MAR.AD did not determine whether the 
vessel involved here would be eligible for a coastwise endorsement. That determination is 
within the jurisdiction of the Coast Guard. Rather, MARAD determined that a proposed charter 
constituted a bona fide time charter, and not a bareboat charter. 

Section 9 of the Shipping Act of 1916 (codified at 46 U.S.C. 56101) requires owners ofU.S.
documented vessels to obtain MARAD approval for the transfer of "an interest in or control of' a 
documented vessel to a non-citizen. MARAD's regulations implementing Section 9 provide for 
general (i.e., blanket or automatic) approval of the sale or charter of a U.S.-documented vessel to 
a non-citizen, except in the case of a bareboat charter of a vessel operating in the coastwise trade. 
As you know, a time charter is a contract to use a vessel for a specified period, with the vessel 
owner retaining possession and control of the vessel, while a bareboat charter is a lease of a 
vessel for a specified period, with all attributes of vessel ownership, except legal title, transferred 
to the bareboat charterer. 

Time charters are ubiquitous in both the coastwise and foreign trades. Since 1977, MARAD's 
regulations, in one form or another, have provided for the automatic approval of time charters to 
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non-c1t1zens. In contrast, it has been MARAD's longstanding policy to not approve bareboat 
charters to non-citizens for vessels operating in the coastwise trade. From time to time, MARAD 
receives requests for determinations as to whether a charter is a time or bareboat charter. These 
requests frequently involve a U.S. citizen time-chartering a vessel to a non-citizen, and are 
requested to facilitate the financing to construct or purchase a vessel. MARAD makes these 
determinations to aid U.S.-citizen vessel owners and U.S. shipyards. 

That was the case here. On October 22, 2019, ECO submitted the proposed charter and a 
number of supporting documents to MARAD and requested confirmation that the proposed 
charter between ECO and Viking was a time charter (rather than a bareboat charter) that would 
not require written MARAD foreign transfer approval. ECO made clear that Viking, as time 
charterer, intends to use the vessel to provide cruises on the Mississippi River. ECO is a U.S. 
citizen that operates more than 200 vessels in foreign and domestic commerce, and will own and 
operate the proposed vessel. ECO also operates several U.S. shipyards, including the one that 
will construct the proposed vessel. 

MARAD' s Office of Chief Counsel spent two months reviewing the proposed charter and other 
documents and information provided by ECO and found the charter was not a bareboat charter, 
but rather a bona fide time charter containing the basic elements of a time charter negotiated at 
arms-length. The information provided demonstrated that ECO would obtain construction 
financing, would build, own, and operate the vessel, and would bear the financial risks typical of 
a vessel owner and operator. Among the factors that MARAD considered were the following: 

ECO would be responsible for hiring, provisioning, and paying the vessel's crew, 
including the vessel's master; 

ECO would be responsible for vessel maintenance and repair, including compliance 
with U.S. Coast Guard and classification society requirements; 

ECO would be responsible for procuring bunkers; and 

ECO would be responsible for insuring the vessel, including Hull and Machinery, 
Employer's Liability Insurance, and Protection and Indemnity coverage. 

Finally, you request that MARAD make publicly available its December 20, 2019 action. While 
MARAD seeks to be as transparent as possible in the review of agency matters, it does not, as a 
matter of practice, post these determinations in the Federal Register or on its website, as they 
usually involve a great deal of confidential business information. However, such decisions and 
related materials may be publicly available through a request made pursuant to the Freedom of 
Information Act (FOIA). In fact, MARAD received FOIA requests for this matter, and after 
applying the submitter-notice process pursuant to the Department of Transportation's FOIA 
regulations at 49 CFR part 7, much of the substantive information was determined to be exempt 
from release under FOIA and was initially redacted. However, after an administrative FOIA 
appeal process, MARAD released an unredacted copy of its December 20, 2019 letter. A copy 
of the letter is attached. 
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Again, thank you for your support of the U.S. merchant marine, and in particular the Jones Act 

fleet. If you have any questions or would like to discuss further, please do not hesitate to contact 
me. 

Similar letters have been provided to Senators Cardin, Van Hollen, and Murphy, and to 
Congressman Harris. 

Sincerely, 

Mark H. Buzby 

cc: Admiral Karl L. Schultz, Commandant, United States Coast Guard 

Attachment 
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EXHIBIT K 
  



 
 

January 25, 2021 
 
Ms. Lucinda Lessley 
Acting Maritime Administrator 
U.S. Maritime Administration 
1200 New Jersey Avenue, SE 
Washington, D.C.  20590 
 
 Via: Wilda Dear, Executive Assistant to the Maritime Administrator 
  Wilda.dear@dot.gov 
 
Dear Acting Administrator Lessley: 
 
Thank you for your long-standing and consistent support of the U.S.-flag Jones Act fleet. The 
undersigned companies operate more than 90 percent of the U.S.-flag cruise capacity.  
 
One of the most important characteristics of the Jones Act is that the vessels operating in domestic 
waters must be operated by qualified U.S. citizens by law. MARAD plays an important role in 
enforcing the law via its U.S.-flag vessel transfer authority including the review of time charters 
to ensure that operational control is not conveyed to non-citizens in violation of the law. 
 
As you may know, the U.S. Congress has recently addressed the issue of how MARAD performs 
that duty in the Fiscal Year 2021 National Defense Authorization Act (section 3502(b) of Public 
Law No. 116-283) which requires, retroactive to October 1, 2019, transparency and public input 
with any request seeking to confirm that a time charter meets the requirements of the law.  
 
The prior Administration tentatively approved a time charter to a non-citizen, international cruise 
company, during the proscribed time period to operate Jones Act qualified passenger vessels 
between U.S. ports which we believe merits additional scrutiny. 
 
We hope that MARAD will welcome the transparency and public comment period created by this 
new law to ensure that the law is followed uniformly and predictably and that there is adequate 
accountability. We further expect that MARAD will make public comment meaningful by 
providing the public sufficient facts to understand all material aspects of the charter presented as 
well as the criteria MARAD applies with sufficient specificity to apply to those facts. The prior 
Administration refused to make sufficient information available to provide meaningful review in 
response to Freedom of Information Act requests. 
 
We welcome lawful competition within the domestic maritime commerce of the United States, 
including on the rivers, but not competition from vessels which will be under the control of non-
citizen companies in violation of the law. The citizenship law should be strictly enforced, and the 
new transparency law should be implemented as soon as, and as fully as, possible. 
 
 



Ms. Lucinda Lessley 
January 25, 2021 
Page Two 
 
 
We respectfully request that you advise us where the agency will be posting information in 
compliance with the new law and would welcome the opportunity to talk to you about our concerns 
regarding the use of time charters by foreign passenger vessel companies. 
 
Please feel free to contact Charles B. Robertson, President and CEO, American Cruise Lines, Inc. 
at cbrobertson@americancruiselines.com or 203-453-7394 who can make the arrangements for 
such a call. 
 
Sincerely,  
 
 
Charles B. Robertson     Shawn Bierdz 
President & CEO     President 
American Cruise Lines    American Queen Steamboat Company 
 
 
Sven-Olof Lindblad      Hunter McIntosh 
CEO       President 
Lindblad Expeditions     The Boat Company 
 
 
Dan Blanchard 
Owner & CEO 
UnCruise Adventures 
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April 14, 2021 

 
 

Ms. Lucinda Lessley 
Acting Maritime Administrator 
U.S. Maritime Administration 
1200 New Jersey Avenue, SE 
Washington, D.C.  20590 
 

Re: NDAA Time Charter Notice and Comment Requirement 
 
 
Dear Acting Administrator Lessley: 
 
On January 25, 2021, we wrote you on behalf of a group of U.S.-citizen Jones Act companies 
which operate more than 90 percent of the U.S.-flag cruise capacity regarding a provision in the 
Fiscal Year 2021 National Defense Authorization Act (section 3502(b) of Public Law No. 116-
283) which required MARAD to issue a public notice and take public comment on certain time 
charter approvals. 
 
We have neither heard back from the Maritime Administration to our letter of January 25 nor have 
we seen MARAD comply with the law in the interim. 
 
The provision in the law is important to the U.S.-flag cruise industry because the prior Presidential 
Administration tentatively approved a time charter to a non-citizen, international cruise company, 
to compete in the Jones Act market without any transparency.  In fact, MARAD, to date, has also 
resisted providing information even in response to Freedom of Information Act requests. 
 
We were hoping that MARAD would comply with the law and promptly publish the required 
notice and take public comment.  Ninety days is more than ample time for MARAD to prepare the 
public notice and publish it. 
 
We also observe that any person who requested MARAD time charter review which is subject to 
the new notice and comment requirement would be disadvantaged by any further delay because of 
the uncertainty created and should be supportive of moving ahead with the required procedure. 
 
We understand that members of Congress have made similar inquiries into the tentative approval 
of the non-citizen, international charterer and that they have also received no meaningful response.  
 



 

Please let us know as soon as possible when and how MARAD will comply with the time charter 
public notice and comment requirement. 
 
Sincerely, 
 
 
 
 
Charles B. Robertson 
President & CEO 
American Cruise Lines 
 
 
 
cc: Shawn Bierdz, American Queen Steamboat Company 
 Dan Blanchard, UnCruise Adventures 
 Sven-Olof Lindblad, Lindblad Expeditions 
 Hunter McIntosh, The Boat Company 
 
 Rand R. Pixa, Acting Chief Counsel 
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August 6, 2021 
 
 
By E-Mail (lucinda.lessley@dot.gov) 
 
Ms. Lucinda Lessley 
Acting Maritime Administrator 
U.S. Maritime Administration 
1200 New Jersey Avenue, SE 
Washington, D.C.  20590 
 
  Re: July 30 “Passenger vessel charter” Document 
 
Dear Acting Administrator Lessley: 
 
 On July 30, the U.S. Maritime Administration posted on its web site a document entitled 
“Passenger vessel charter.” This claims to have been created pursuant to section 3502(b) of the 
National Defense Authorization Act for Fiscal Year 2021 (NDAA).  For the reasons set forth 
below, the document is deficient, contrary to section 3502(b), and should be revised to enhance 
transparency and compliance with the law. 
 
 When we became aware that a large foreign cruise line was seeking to enter the Jones Act 
market through a charter agreement, we became concerned over the structure of the agreement. 
Historically, foreign cruise lines have been unwilling to cede the level of control that would be 
necessary to make the charter compliant with U.S. law.  
 
 We sought, and we understand various Members of Congress sought, information from 
MARAD about any approval of a “time charter” to a non-citizen. MARAD has resisted, and 
continues to resist, providing information. This raises additional concerns regarding the bona fide 
nature of the “time charter” that is the key to the foreign cruise line’s entry into the U.S. market. 
 
 For example, we sought through counsel a copy of the MARAD approval of the “time 
charter.”  MARAD provided a highly redacted version which deleted information that would not 
be considered exempt under the Freedom of Information Act.  We know the redactions were 
unsustainable because MARAD relented – only in response to a FOIA appeal – and provided the 
full approval letter. 
 
 Moreover, MARAD has refused to provide a single word of the time charter in response 
to a FOIA request.  If a bona fide commercial time charter was submitted, most of the charter 
would not be commercially confidential except for the charter rates and personally identifying 
information such as bank account information.  The entire time charter cannot as a matter of law 



 

be exempt from disclosure.  MARAD has an obligation to the American public, consistent with 
later enacted section 3502(b), to redact as little as possible to promote government transparency 
and trust. 
 
 MARAD’s refusal to release the time charter terms accentuates our concern that the time 
charter reviewed by MARAD is a bespoke charter.  The failure to release any terms implies that 
the charter has many deviations from an industry standard time charter.  Those changes could 
provide the non-citizen non-commercial, unnatural control akin to a bareboat charterer. 
 
 Perhaps even more importantly, MARAD has failed to date to give the public MARAD’s 
understanding of the standard for distinguishing time charters from demise/bareboat charters.  At 
one point, MARAD alluded to its regulations relating to large fishing vessels which have no 
applicability to passenger vessels by their own terms.  The lack of an appropriate standard 
undermines industry confidence in MARAD’s ability to issue consistent and predictable decisions 
on which industry investments depend. 
 
 The U.S. Congress took an extraordinary step on January 1 in response to MARAD’s 
reluctance to provide relevant information.  It enacted a law requiring a public process for the 
issuance of time charter approvals retroactively.  MARAD should embrace and welcome the 
opportunity to provide the public with sufficient information to be assured that MARAD conducted 
an informed review and applied an appropriate standard. 
 
 Unfortunately, the July 30 document does not fix the problems the law sought to address.  
The July 30 document fails to provide key disclosures that would make it possible to assess 
whether the charter was a bona fide “time charter.”  
 
 For example, MARAD has in the past focused on indemnities.  A standard commercial 
time charter for a cruise vessel would apportion liabilities between the parties according to industry 
custom.  If the charterer has indemnified the vessel owner for more than is customary, that would 
indicate – as MARAD has opined in the past – that the non-citizen indemnitor is in control because 
it is willing to assume some risk not ordinarily assumed by a charterer.  The July 30 document 
does not disclose anything on indemnities. 
 
 Similarly, time charters in the commercial world provide for off-hire.  We do not know if 
the “time charter” submitted to MARAD provides for hire to be paid regardless of vessel 
availability or not.  “Hell or high water” charter hire is common in bareboat/demise charters, but 
not in time charters. 
 
 Further, the document indicates that the charterer “would make an advance charter hire 
payment.”  Taken at face value, this means that the vessel will be operated for the period associated 
with the advance payment in the future without the payment of additional charter hire.  The 
disclosure should confirm that this is the case.  Otherwise, “advance charter hire” is just a disguised 
equity contribution. 
 
 In sum, the July 30 document did not provide the standard for distinguishing a time charter 
from a demise/bareboat charter.  And the lack of relevant factual disclosure and of the standard 



 

MARAD is applying to assess the charter defeats the meaning and purpose of section 3502(b) to 
permit meaningful public comment.  We hereby request that MARAD immediately amend the 
document to provide for complete disclosure of the terms and evidence requested herein so as to 
permit meaningful public comment, together with MARAD’s understanding of the relevant 
standard.  MARAD should then extend the comment deadline to be 30 days after that amendment 
is posted. 
 
 
Sincerely,  
 
 
 
Charles B. Robertson 
President & CEO 
 
 
cc:   Wilda Dear (wilda.dear@dot.gov) 
 Rand Pixa (rand.pixa@dot.gov) 
 Passengervesselcharters@dot.gov 
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